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NORTH CAROLINA LAW REVIEW
more specific, the use of the term governmental function usually carries
with it a well defined meaning. Regardless, the Court in an unanimous
decision held that the legislature intended the statute only as a declara-
tion that such an undertaking was for a public purpose.
Following this decision the municipal defendants petitioned for a
rehearing on the basis that neither of the parties sought a construction
of the statute but that the defendants had merely asked the Court to
give effect to the statute as plainly intended by the legislature. The
Court in denying this petition said that "unquestionably" the legislature
intended that such an undertaking was to be in furtherance of a govern-
mental function, but that the determination of such was for the courts
and not for the legislature.12 The Court in explanation of its prior
opinion said that the construction placed upon the language used in the
statute was ".... to bring it within the legislative authority of the Gen-
eral Assembly and make it consistent with the validity of the statute in
which it is used." The Court did not, however, attempt to explain why
it suggested in its former opinion that it might be a wise policy to
exempt municipalities from liability in such a situation but that this
".... should be expressly granted by the Legislature, rather than by ju-
dicial decree." From these statements it would seem that if the General
Assembly intends to grant immunity, it cannot do so by merely de-
claring a particular undertaking to be a governmental function; and
whether an express legislative grant of immunity, though the function
be proprietary, is constitutional, quaere?18
KENNETH R. HOYLE.
Pleading-Wrongful Death Statute-Allegation That Action
Is Brought within One Year
There has been considerable confusion, under the North Carolina
Wrongful Death Statute,' as to the necessity for a specific allegation
in a complaint that the action is brought within one year from the
death.2 In a long line of decisions 3 the statutory requirement that an
action for wrongful death must be instituted within one year after the
1. Rhodes v. Asheville, 230 N. C. App. (1949).
" Compare Christopher v. El Paso, 98 S. W. 2d 394 (Tex. 1936) (unconsti-
tutional), wdth Stocker v. Nashville, 174 Tenn. 483, 126 S. W. 2d 339, 124 A. L. R.
345 (1949) (constitutional) ; cf.: Mack v. Charlotte, 181 N. C. 383, 107 S. E. 244
(1921) (grant of immunity constitutional where governmental function).
IN. C. GEN. STAT. §28-173 (1943) ("... an action . . . to be brought within
one year after such death.").
2See N. C. GEN. STAT. §28-173 (1943), Anno.: II, Limitation of the Action
("Hence it must be alleged and proved by the plaintiff to make out a cause of
action. . . ."); MCINTOSH, N. C. PRAcrICE AND PROCEDURE §196 (1929) ("The
plaintiff should allege and prove that the action is within the time specified.")
16 Am. Jun., Death §286 (1938) ; 107 A. L. R. 1049.
'Wilson v. Chastain, 230 N. C. 390, 53 S. E. 2d 290 (1949); McCoy v. At-
lantic C. L. Ry. Co., 229 N. C. 57, 47 §. E. 2d 532 (1948) ; Webb v. Eggleston,
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death has been stated to be a condition annexed to the plaintiff's cause
of action, and not a mere statute of limitations to be pleaded by the
defendant. The court has said that the plaintiff must introduce evi-
dence at the trial showing that the action was brought within the statu-
tory period to make out a cause of action. The cases leave the impres-
sion that this statutory requirement is a part of the plaintiff's cause of
action; as a consequence, it is readily understandable how a pleader
might deduce that such an allegation is necessary in a wrongful death
complaint. Moreover, the North Carolina Supreme Court indicated by
dictum in Wilson v. Chastain4 that an allegation of compliance with the
statutory time limit is necessary.
In the recent case of Colyar v. Atlantic States Motor Lines,5 how-
ever, the court repudiated its former dictum, and held it is not necessary
to allege specifically that the action is brought within the statutory pe-
riod. In this case the complaint alleged the date of the death, but there
was no allegation that the action had been brought within one year from
the death. It appeared from the summons that the action had been
brought within the year. The court reasoned that the statutory period
is "not an element of the cause of action," and that the plaintiff could
prove compliance with the statutory requirement by introducing the
summons in evidence.
The following conclusions seem warranted from a review of the
cases. Where the complaint alleges only the date of the death, and the
summons shows that the action has been brought within a year, the
plaintiff has a complaint sufficient against demurrer ;6 since dates which
appear as a matter of record may be considered by the court in ruling on
a demurrer,7 and the statutory period is not an element of the cause of
action. Conversely, where the summons shows that the suit was not
brought within the statutory period, the complaint is subject to a de-
murrer or motion to dismiss& Where the complaint contains a specific
allegation that the action was brought within the year, and the dates
228 N. C. 574, 46 S. E. 2d 700 (1948) ; Curlee v. Duke Power Co., 205 N. C. 644,
172 S. E. 329 (1934) ; Mathis v. Camp Mfg. Co., 204 N. C. 434, 168 S. E. 515(1933) ; Tieffenbrun v. Flannery, 198 N. C. 397, 151 S. E. 857 (1930) ; Neely v.
Minus, 196 N. C. 345, 145 S. E. 771 (1928) ; Hanie v. Penland, 193 N. C. 800,
138 S. E. 165 (1927) ; McGuire v. Montvale Lumber Co., 190 N. C. 806, 131 S. E.
274 (1925) ; Hatch v. Alamance Ry. Co., 183 N. C. 617, 112 S. E. 529 (1922) ;
Bennett v. N. C. Ry. Co., 159 N. C. 345, 74 S. E. 883 (1911) ; Trull v. Seaboard
A. L. Ry. Co., 151 N. C. 545, 66 S. E. 586 (1909); Gulledge v. Seaboard A. L.
Ry., 148 N. C. 567, 62 S. E. 732 (1908).
'See 230 N. C. 390, 391, 53 S. E. 2d 290, 291 (1949).
231 N. C. 318, 56 S. E. 2d 647 (1949), Erwin, J. dissenting on basis of the
general rule that what the pleador must prove, he must plead.
See Bailey v. Michael, 231 N. C. 404, 408, 57 S. E. 2d 372, 375 (1950).
George v. Southern Ry. Co., 210 N. C. 58, 185 S. E. 431 (1936) ; Harper v.
Bullock, 198 N. C. 448, 152 S. E. 405 (1930); Harrington v. Wadesboro, 153
N. C. 437, 69 S. E. 399 (1910).1 Hanie v. Penland, 193 N. C. 800, 138 S. E. 165 (1927).
1950]
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alleged leave doubt as to whether the action has been brought within
this period, the complaint will withstand demurrer.9 The requirement
that the action be brought within a year is absolute, and no explanation
as to why the institution of the action is delayed is availing.10 "The
lapse of the statutory period not only bars the remedy but destroys the
liability.""
The question remains as to the sufficiency of a complaint which fails
to allege either the date of the death or that the action has been brought
within one year of the death, assuming a cause of action to have been
stated otherwise. Certain language in the Colyar case seems to indicate
that such a complaint would withstand demurrer.12
It is believed that the result of the Colyar case is practical and based
on sound reason. The purpose of this statutory time limit is said to be
to give notice to the defendant so that the evidence may be secured and
preserved.' 3 This notice is given when the plaintiff institutes his action
within the year. It seems unduly technical to require a specific allega-
tion that "this action is brought within one year of the death" when
compliance with the statutory requirement may be shown by reference
to the summons. If it were held that such an allegation is necessary,
then questions would arise as to whether a complaint without this alle-
gation failed to state a cause of action, or merely constituted a defective
statement of a good cause of action. If it were held that such a com-
plaint does not state a cause of action, then an amendment after the
statutory period containing the required allegation would not relate
back to the complaint, and the plaintiff would be defeated on a techni-
cality.' 4 It must be remembered that the purpose of the pleadings is to
frame the issues between the parties for a trial on the merits of the case,
rather than to create a pitfall for the unwary pleader.
MASON P. THOM AS, JR.
Restraint of Trade-Fair Trade Acts-Constitutionality
Manufacturers have long sought ways to protect their good will in
the trade-marks, brands, or names of their commodities. One means
'Wilson v. Chastain, 230 N. C. 390, 53 S. E. 2d 290 (1949) (Complaint al-
leged death ". . . occurred on or about midnight of 21-22 November, 1947, and
which is less than one year next proceeding the institution of this action ..
Summons was served on November 22, 1948).
" Curlee v. Duke Power Co., 205 N. C. 644, 172 S. E. 329 (1934) ; Best v.
Kinston, 106 N. C. 205, 10 S. E. 997 (1890); Taylor v. Cranberry Iron Co., 94
N. C. 525 (1886).
" See Webb v. Eggleston, 228 N. C. 574, 577, 46 S. E. 2d 700, 702 (1948).
2'See 231 N. C. 318, 319, 56 S. E. 2d 647, 648 (1949) ("The plaintiff complied
with the statute when she brought her suit within the prescribed time.").
"3 See Trull v. Seaboard A. L. Ry. Co., 151 N. C. 545, 548, 66 S. E. 586, 587(1909).
"Davis v. Rhodes, 231 N. C. 71, 56 S. E. 2d 43 (1949) ; Webb v. Eggleston,
228 N. C. 574, 46 S. E. 700 (1948), 27 N. C. L. R~v. 160; Note, Amendinents
Changing the Cause of Action--Lintitations of Actions, 25 N. C. L. REv. 76 (1946).
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